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Appeal froma decision of the Nevada Sate fice, Bureau of Land
Managenent, declaring the GV 16 through 31 mll sites (NMC 529916 t hrough
NMC 529931) null and void ab initio.

Afirned.

1.

MII sites: Generally--Mning dains: Lands Subj ect
to--Mning Qains: MII sites--Mning d ai ns:

Wt hdrawn Land- - Segregat i on-- Wt hdrawal s and
Reservations: General |l y--Wthdrawal s and Reservati ons:
Bfect of

MIl sites which are I ocated when the land is
segregated fromall forns of |ocation by a notice
published in the Federal Register are valid only if
they continue title tovalid clains that were existing
when the | and was segregated froml ocati on.

MII sites: Generally--Mning dains: Lands Subj ect
to--Mning Qains: MII sites--Mning d ai ns:

Rel ocation--Mning A ai ns: Wthdrawn Land- -

Segregat i on-- Wt hdrawal s and Reservations: General | y--
Wthdrawal s and Reservations: Hfect of

If amll siteis located after segregation of |and
covered by a placer claim the mll siteis null and
void abinitio. If the placer claimwas valid, the
mll siteis invalid because it occupies mnera |and.
If the mll site occupies nonmneral |and, the placer
claamwas invalid for lack of a discovery. Amll site
cannot anend an invalid placer claim and a mll site
on land occupied by a valid placer claimis invalid by
reason of having been | ocated on | and whi ch is mneral
in character.

Est oppel

BLM nay be deened to know the facts contained inits
records but cannot be hel d responsible for a concl usi on
the owner of a mining cla mdraws fromBLM accept ance
of docunents the owner is required by lawto file. BLM
does not have an affirmative duty to reviewthe status
of amll siteor informa locator that a mll site
locationis null and void ab initio. The fact that BLM
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| BLA 94- 377

does not notify a locator that a mll siteis not valid
does not prevent BLMfromdeclaring the mll site null
and void ab initioat alater date. Justifiable
reliance nust be based upon affirnative m sconduct,
such as misrepresentation or conceal nent of naterial
facts, or a msstatenent in an official witten
decision. Aparty is not ignorant of the "true facts"
when notice of segregation of |and has been published
inthe Federal Register, and estoppel does not |ie when
the effect would be to grant a right not authorized by
| aw

APPEARANCES Kirk R Harrison, Esqg., WlliamL. Goulthard, Esq., Las
\Vegas, Nevada, for the Georgi a-Pacific Corporation.

(PN ON BY ADM N STRATI VE JUDGE MULLEN

The Georgi a-Pacific Gorporation (Georgia-Pacific) has appeal ed a
February 25, 1994, decision by the Nevada Sate (fice, Bureau of Land
Managenent (BLM), declaring the GV 16 through 31 mill sites (NW 529916
t hrough NMC 529931) nul| and void ab initio because they had been | ocated
on land segregated fromall forns of [ocation by a notice of a proposed
w t hdrawal published in the Federal Register. 1/

The ml| sites, |ocated on Novenber 28, 1988, cover a portion of
secs. 34 and 35 T. 18 S, R 63 E, Munt O ablo Mridian, Nevada. 2/
As the basis for its determnation, BLMrelies upon a Federal Register
notice that 21,000 acres of |and (including secs. 34 and 35) had been
closed to all forns of appropriation under the public | and | aws, includi ng
the mning laws, and fromoperation of the mneral |easing and geot her nal
laws for a period of 2 years fromthe date of publication. 53 FR 44243
(Nov. 2, 1988). The stated purpose of the closure was "to protect the |and
pendi ng | egi sl ation to authorize conveyance of the land to Qark Gounty for
an industria park." 3/ Id. Under regulations then in effect, publication

1/ BLMal so notified Georgia-Pacific that it woul d take no further action
on patent application N57796, which includes the mll sites declared null
and void ab initio.

2/  Anended | ocation certificates identify Dec. 14, 1988, as the date of

[ ocati on.

3/ The Apex Project, Nevada Land Transfer and Authorization Act of 1989
(the Apex Act) was enacted July 31, 1989. P.L. 101-67, 103 Sat. 168
(1989). Among other things, the Apex Act wthdrew |l ands wthin the "Apex
Ste" and authorized the transfer of at least 3,700 acres to Qark CGounty,
Nevada. The Apex Act identifies the Apex Ste by reference to a map
which is not printed wth the legislation. BLMs decision states that
the "[s]ubject |ands were further wthdrawn" and Georgi a-Pacific franes
nmany of its argunents in terns of the wthdrawal. A though it appears
that the lands on which the mll sites were |ocated were included in the
w thdrawal, BLMs deci sion rests upon the notice of segregation published
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of notice of the withdrawal application "segregate[d] the |ands descri bed
inthe application or proposal fromsettlenent, sale, location or entry
under the public land laws, including the mning | ans, to the extent
specified in the notice, for 2 years fromthe date of publication of the
notice * * *." 43 (FR 2310.2(a) (1988).

Geor gi a- Paci fi ¢ acknow edges that its mll sites were |ocated after
the Federal Register notice was published, but presents six argunents as
to why BLMs deci sion shoul d be reversed. The first three are based upon
its declaration that Georgia-Pacific had | ocated the G enn #1 through #12
pl acer clains (NMC 364876 through NVC 364887) on | and adj acent to and
surrounding its gypsumpl ant, on February 6, 1986, and that on August 13,
1986, it located the G enn #14 placer mning clai m(NW 382458) in the
sane area (Satenment of Reasons (SOR at 2). Georgia-Pacific asserts:

Inportantly, mll sites GM6 18 through GPV6 31 (NMC 529918
t hrough NVC 529931) are | ocated wthin the boundaries of Georgia
Pacific's Genn placer clains, Genn 1 through Genn 12 and G enn
14, and the mll sites were located at a tine when the GQenn
placer clains were all valid existing placer clains. [Ephasis
inoriginal.]

(SIRat 5). 1n 1993 Georgia-Pacific allowed the Genn placer clains to
| apse (SR at 15-16).

Georgi a-Pacific argues that the wthdrawal was subject to valid
existing rights, and therefore the | and now covered by the G enn pl acer
clains had not been w thdrawn, and coul d be used for mining activities
"incident to and reasonably related to its gypsumnini ng operations, "
including location of the mll sites "in conjunction wth and in
furtherance of the valid existing mning clains and operations of Georgia-
Pacific" (SCRat 7-8). Second, Georgia-Pacific argues that "there was
never a point intine prior tothe location of the mllsites when Georgi a-
Pacific allowed its placer clains to | apse, and this all owed the subj ect
property to be engul fed by the Apex wthdrawal” (SCRat 9). Third,

Georgi a-Pacific contends that "the | ocation of the mll sites on valid
existing clains acted as an anended | ocation which related back in tine to
the date the placer clains were initially located prior to the wthdrawal "
(SR at 10). 4/

fn. 3 (conti nued)

inthe Federal Register prior to their location. onsequently, the

Apex Act 1s not at issue in the appeal. Georgia-Pacific's argunents

are accepted as applying equal |y to the Federal Register notice. GConpare
43 R 2300.0-5(m (1988) wth 43 US C 8 1702()) (1994); 43 CFR 2300. 0-
5(h).

4/ Georgia-Pacific acknow edges that these argunents do not apply to the
@Mb 16 and GPVB 17 mil | sites because those ml| sites were not |ocated
wthinthe GQenn placer clains. See SSORat 5n.6, at 9n. 8 and at 10 n. 9.
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A though the record before the Board does not include the case files
for the Genn #1 through #12 and G enn #14 pl acer clains, for purposes of
review of the appeal we accept that the clains were |l ocated as stated by
Georgia-Pacific. The factual question of whether the G enn placer clains
were supported by a di scovery can be resol ved only by presentation of
evidence at a hearing. However, we do not deemit necessary to nake a
finding as to whether the pl acer clains were supported by a di scovery on
the date of wthdrawal. Georgia-Pacific's argunents are deficient for
other reasons, and a hearing wll not be necessary.

[1] Georgia-Pacific msunderstands the segregative effect of the
Federal Register notice. The conpany confuses the preservation of valid
mning clains as valid existing rights (see 43 US C § 1701 note, § 701(h)
(1994)) wth the legal status of the |and on which the clains are | ocat ed.
Assuming that the Genn placer clains were perfected and contai ned a
di scovery, and therefore constituted valid existing rights, the |and was
segregated fromall forns of location, including mll site |ocations, by
noti ce of wthdrawal published in the Federal Register. otter Gorp.,

127 I BLA 18, 20 (1993), quoting Jack Sanl ey, 103 I BLA 392, 394 (1988),
aff'd sub nom Ptarmigan Go. v. Dept. of the Interior, No. 90-35369 (Sth
dr. My 15, 1991); Harry H WIison, 35 IBLA 349, 352-53 (1978); Jack Z
Boyd (Oh Reconsi deration), 15 IBLA 174, 178, 81 1.D 150, 152 (1974). 5/
onsequent |y, the @M mi| sites can be valid only if they can be found to
continue title to the G enn placer clains.

[2] UWnhder the mning law the GMs mill sites cannot be deened
extensions of the @Genn placer clains. Georgia-Pacific's argunents are
based upon antithetical assertions that the Genn placer clains were valid
when the | and was segregated, and that the sane |and i s now hel d under
valid mll sites. As noted above, a placer cla mnust contain sufficient
val uabl e mneral to support a discovery. O the other hand, a mll site
can only be located on nonmneral land. 30 US C 8§ 42(b) (1994). If
Georgia-Pacific is correct that the Genn placer clains were valid, the
mll sites are not valid because they are | ocated on mneral |and.
Qonversely, if Georgia-Pacific is correct that the mll sites occupy
nonmneral land, the Genn placer clains were invalid for lack of a
di scovery when the mll sites were | ocated, Georgia-Pacific held no valid
existing rights, and the GV mll sites were | ocated on | and whi ch had
been segregated fromentry. Applying the sane anal ysis, Georgi a-Pacific's
argunent that the GV mll sites anend the G enn placer clains is of no
avail. |If Georgia-Pacific had

5/ Georgia-Pacific relies upon eur D Alene Gescent Mning @., 53 1.D
531 (1931) (SCRat 8). The decision allowed a mll site to be | ocated on
land w thdrawn fromlocation except for netal liferous mneral s because

30 USC 842 (1994) "is amning lawof the Lhited Sates, and applies
tothe mning and mlling of netalliferous mnerals * * *." 1d. at 533,
536. The deci sion does not control the present appeal because the Federal
Regi ster notice segregated the land "fromall forns of appropriation under
the public land laws, including the mning laws.” 53 FR 44243 (Nov. 2,
1988) .
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avalidexisting right by reason of owning valid placer mning clains at
the tine of wthdrawal, either that right expired when the cla mcoul d

no longer support a discovery or the mll sites were invalid because they
had been | ocated on | and whi ch was mineral in character. BLMcorrectly
determned that the GPMb ml| sites were null and void ab initio. Goeur
Explorations, Inc., 100 I BLA 293 (1987); Qara Hollonway Sanpson, 87 IBLA
143 (1985); John C Neill, 80 IBLA 39, 40 (1984); Philip A Ganer, 74 |BLA
1, 3 (1983); R (onbest, 49 IBLA 56, 57 (1980); see Lhited Sates v.
Haskins, 59 IBLA 1, 91-93, 88 |.D 925, 970-71 (1981), aff'd, Haskins v.
dark, dv. No. 82-2112-(BM(CD Gl. Ct. 30, 1984).

Georgi a-Pacific presents three other argunents. HFHrst, it contends
that declaring the mll sites null and void is contrary to the intent of
the Federal Land Policy and Managenent Act of 1976 (FLPWMM), as stated at
43 US C §1701(2) (1994), and the Apex Act (SCRat 13-14). Ceorgi a-
Pacific may be correct that its gypsumplant is the type of heavy-industry
use anticipated by the Apex Act, but neither FLPVA nor the Apex Act
suggests that Georgi a-Pacific should be permtted to locate mll sites in
the wthdrawn area. 6/ To have Georgia-Pacific control the | ands by
location of mll site clains followng wthdrawal of the |and, rather than
having BLMand A ark Gounty exerci se control over that |and, woul d seem
contrary to the stated purpose of the Apex Act, which was to provide for
"[o]rderly and appropriate devel opnent of such an industrial zone" and
FLPMA s policy that BLMs land use pl anning be coordinated with state and
local planning. P.L 101-67, 8§ 2(a)(4), 103 Sat. 168 (1989); 43 USC
§ 1701(2) (1994).

Georgia-Pacific al so contends that the |ocation of the mll sites was
an aut hori zed "discretionary use" under the Federal Register notice (SR at
14). This argunent is wthout nerit. The provision on which Georgi a-
Pacific relies states: "The tenporary uses which may be permtted during
this segregation period are grazing and other discretionary uses which
woul d not be inconpatible wth the intent of the proposed | egislation.”

53 FR 44243 (Nov. 2, 1988). As stated above, the purpose of the
segregati on and subsequent wthdrawal was "to protect the |and pendi ng
legislation to authorize conveyance of the land to Qark Gounty for an
industrial park.” Valid mll site |ocations woul d af ford Georgia-Pacific
the neans to obtain patent to the | ands, precluding their conveyance to
Qark Gounty. Location of mll sites cannot be deened to be either a
tenporary or discretionary use.

6/ There are two types of ml| site clains--independent mll sites |ocated
for a quartz mll or reduction works and dependent mill sites used or
occupi ed in connection wth a lode or placer mning claimfor mning or
mlling purposes. 30 US C 8§ 42(a) (1994); see 1 Amwerican Law of Mning
§ 32.06[3] (2d ed. 1994). Georgia-Pacific does not describe the GMs 16
through 31 mll| sites as either type, but states that they are "associ at ed
wth" and used "in conjunction wth" its gypsumplant (SIRat 4, 5n.5, 7,
14). The anended notices of location for the mll sites suggest they are
hel d i n connection wth Georgi a-Pacific's Gendal e | ode cl ai ns.
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Fnally, Georgia-Pacific argues that BLMshoul d be estopped from
declaring the mll sites null and void ab initio. It contends that its
"decision not to file its annual assessnent on the pl acer clains was nade
inreliance upon the belief that mll site clains G\ 16 through 31 were
val i d" when BLMtook no action for a period of 5 years (SR at 16).

This Board has adopted the el enents of estoppel described by the Nnth
Grcuit Gourt of Appeals in Lhited Sates v. Georgia-Pacific ., 421 F. 2d
92 (9th dr. 1970):

Four el enents nust be present to establish the defense of
estoppel : (1) The party to be estopped nust know the facts;
(2) he nust intend that his conduct shall be acted on or nust
so act that the party asserting the estoppel has a right to
believe it is sointended; (3) the latter nust be ignorant of
the facts; and (4) he nust rely on the forner's conduct to his
injury.

ld. at 96. Ptarnmigan G., 91 IBLA 113, 117 (1986), aff'd, A88-467
(D Aaska Mar. 30, 1990), aff'd, sub nom Bolt v. Lhited Sates, 994 F. 2d
603 (9th Ar. 1991). See Dean Saton, 136 | BLA 161, 163 (1996).

[3] BLMnay be deened to knowthe facts contained in its records
but, contrary to Georgia-Pacific's assertions, cannot be hel d responsibl e
for any concl usion the owner of a mning claimdranws fromthe fact BLM
has accept ed docunents the owner is required by lawto file. See 43 R
3833.5(a). Wiether a mll site is valid depends upon nore facts than are
contained in BLMs records, including whether it is used or occupied for
mning or mlling purposes in connection wth a lode or placer mning claim
or supports a quartz mll or reduction works. 30 US C § 42 (1994). 7/
BLMdid not have an affirmative duty to reviewthe status of the mll sites
or informGorgia-Pacific of their invalidity. Parnmgan (., supra at
118. The fact BLMdid not initially notify Georgia-Pacific that the ml|
sites were invalid did not prevent it fromlater declaring themnull and
void ab initio. See 43 CFR 3833.5(f); Washington Prospectors M ning
Associ ation, 135 IBLA 128, 130 (1996). Georgia-Pacific's reliance woul d be
Justifiable only if it was based upon affirnmative msconduct, such as
msrepresentation or conceal nent of material facts, or a msstatenent in an
official witten decision. Dean Saton, supra at 163-64; Ptarmgan .,
supra at 117. Mreover, Georgia Pacific coul d not have been ignorant of
the "true facts" as the notice of segregation was published in the Federal
Register. Fnally, it is well established that estoppel does not |ie when
the effect would be to grant an individual a right not authorized by | aw
Dean Saton, supra at 164; Véshi ngton Prospectors Mni ng Associ ation, supra
at 130; Ptarmgan ., supra at 117; see also 43 US C § 1744(d) (1994).
After the notice of segregation was published, the | and was unavail abl e for
the location of mning clains as a matter of |aw

7l See note 6, supra.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 R 4.1, the February 25,
1994, decision of the Nevada Sate Gfice is affirned. The requests for a
hearing and for oral argunent which were taken under advi senent by order
dated July 7, 1994, are deni ed.

R W Millen
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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